
you need to define the word “deposit” in your business contracts with Chinese
merchants

Description

A client from the Middle East approached me recently seeking legal advice regarding a dispute with a
Chinese supplier.

The client entered into an English-written contract with the Chinese supplier under which the supplier
would supply the contractual goods at agreed price to the client. The contract stipulated that client shall
make a “deposit” with the supplier to ensure that the contract will be duly performed by both parties.
After execution of the contract, the client made the deposit with the supplier. However, shortly after
payment of the deposit, the supplier gave a notice to client that because of price hike in raw materials
recently, they had to raise the contract price. Otherwise, they could not proceed with the contract
performance. Though disappointed, client did not want to pursue contract breach liabilities on the part
of supplier but to take back its deposit. However the supplier did not want to return the deposit.

It is actually a quite simple and straightforward case. My immediate question popping up in mind is
whether the contract had defined the meaning of the word “deposit”.

Deposit, as explained in Black’s Law Dictionary, has several meanings, among which No. 3 definition
fits the facts most. The No. 3 definition reads: a deposit means the “money placed with a person as
earnest money or security for the performance of a contract. The I trace to the definition of the phrase
“earnest money: a deposit paid (usually in escrow) by a prospective buyer (esp. of real estate) to show
a good-faith intention to complete the transaction, and ordinarily forfeited if the buyer defaults. So it is
my understanding from the legal definitions by the Black that a deposit, as a legal terminology in
English, is intended to bind the depositor (generally the buyer) only, and it does not mean a penalty on
the seller if the seller defaults.

Similarly, in Chinese laws, we have a similar mechanism, termed as “å®šé‡‘â€œ (Ding Jin). A Ding jin
in Chinese legal context is however a double-edged sword. If the buyer (depositor) defaults under the
contract, the deposit will be forfeited, and if the seller (receiver/holder of deposit) defaults, he will have
to return two times the deposit to the buyer.  The big difference between Chinese “Ding jin” and the
English “deposit” is the effect or consequence of default by the receiver/holder of deposit. Ding Jin is
not an equivalent word for “Deposit”.

That said, the critical issue with the clients dispute with the supplier is whether client will be able to
present before the judge that the true intended meaning of the word “deposit” is exactly the same with
the Chinese terminology “Ding Jin”. which will determine whether the client will have a chance of taking
back two times the original deposit.  A smart lawyer from the supplier may also refer to the Black to
convince the judge that the deposit cannot mean Ding Jin. It will take some skills and tactics on the
part of client to steer the case in its favor by doing some extra written communication with the supplier.

It will be a great point for foreign businessmen dealing with their Chinese counterparts to understand
the difference and potential effect/risk. By the way, under Chinese law, a Ding Jin shall not be more
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than 20% of the transaction value in question.

Last not the least is that the contract in dispute will be governed by and interpreted in accordance with
Chinese laws. Otherwise, the above discussion means nothing to you.

If you want legal advice for a similar dispute or otherwise you need legal help from us, please contact
the author, Jason Tian, at his emails and phones set out at the top right corner of this page.
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